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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of
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DOCKET FILE COPY ORIGINA

TCA MANAGEMENT CO.; TELESERVICE
CORPORATION OF AMERICA; and TCA
CABLE OF AMARILLO, INC.

Complaintants,

V.
SOUTHWESTERN PUBLIC SERVICE
COMPANY,
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Respondent.

‘a%u! N
TO: The Common Carrier Bureau Qﬁy g&?

W@émw
COMPLAINT iy My

1. Complainants TCA Management Co., and its
affiliates, Teleservice Corporation of America and TCA Cable of
Amarillo, Inc., own and operate the cable television systems
presently serving Amarillo, Canyon, Dalhart, Farwell, Lake
Tanglewood, Plainview, and Texico, Texas. The address address of
Complainant is 3015 SSE Loop 323, P. O. Box 130489, Tyler, Texas
75713-0489.

2. Respondent Southwestern Public Service Company is
engaged in the provision of electric service in portions of the
State of Texas, Respondent's general office address is P. O. Box

1261, Amarillo, Texas 79170.



Jurisdiction

3. This Commission has jurisdiction over this
Complaint and over Respondent under the provisions of the
Communications Act of 1934, as amended, including, but not
limited to, Section 224, thereof.

4, Respondent owns or controls utility poles in
Texas. Such poles are used for purposes of wire communications.
Complainants allege, upon information and belief, that Respondent
is not owned by any railroad, any person who is cooperatively
organized, or any person owned by the federal government or any
state.

5. Complainants allege, upon information and belief,
and in reliance upon lists published by the Commission, tbat
neither the State of Texas, nor any of its political
subdivisions, agencies, or instrumentalities, regulates the
rates, terms, or conditions of pole attachments in the manner
required by Section 224.

6. Attached hereto is a certificate of service on the
Respondent and each federal, state and local agency which
regulates any aspect of service provided by Respondents.
Agreement

7. Complainants have entered into respective
agreements with Respondent whereby it has agreed that space would
be made available on Respondent's poles in the communities served

by Complainants for pole attachments as defined in 47 C.F.R. §



1.1402(b). See Exhibit B. According to the most recent pole
invoice, there are 22,619 poles billed under the Agreement.

Unjust and Unreasonable Rate

8. Respondent is currently charging Complainant an
annual rental of up to $4.18 per pole.

9. As set forth in Exhibit A, the maximum iawful
annual rate which Respondent may charge is the proauct of its
investment per pole, times its annual carrying charge, times the
use ratio of 1/13.5. Accordingly, the maximum just and
reasonable rate permissible under 47 C.F.R. § 224(b)(1) is $2.09.
Any rate charged by Respondent in excess thereof is unjust and
unreasonable, and therefore unlawful.

Settlement Efforts

10. Complainants, through their attorney, have
attempted to negotiate a reduction in the current rate. The
differences between Complainants and Respondent do not appear
susceptible to informal settlement.

Relief Reguested

" 11. Complainant respectfully request that:
a. The Commission determine that the maximum rate
Respondent may lawfully charge is $2.089.
b. The present rate, being in excess thereof, be
terminated pursuant to 47 C.F.R. § 1.1410(a);
¢. The Commission, pursuant to 47 C.F.R. §

1.1410(b), substitute an annual rate of $2.09 per pole in the



Agreement; and
d. Respondent be ordered, pursuant to 47 C.F.R. §

1.1410(c), to refund to Complainants the amounts Complainants
have paid or, prior to a final resolution of this Complaint will
pay, to Respondent in excess of the maximum lawful rate for the
period from the date hereof, plus interest.

Respectfully submitted,

TCA MANAGEMENT CO.

TELESERVICE CORPORATION OF AMERICA
TCA CABLE OF AMARILLO, INC.

D

Paul Glist

COLE, RAYWID & BRAVERMAN

1919 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

(202) 659-9750

Their Attorney

Dated: October 15, 1990



AFFIDAVIT

STATE OF TEXAS

COUNTY OF Smith

I, Martha S. Hensley, Vice President of TCA Management
Co., on oath do state that I have read the foregoing Complaint
attached hereto; that I am familiar with the matters contained
therein and know the purpose thereof; and that the facts set
forth therein are true and correct to the best of my knowledge,

information and belief.

MART&E S. HENSLEY 2

Subscriggd and sworn to before me

this day of dZghe > 1990.

ary Public ##Rew L Scuunrtince

My Commission Expires: 3/94/;S
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Investment
.85 (77,944,347 - 26,034,183 - 8,820,352) = 93.59

394,962
‘Maintenance
3,364,304 = 3,49%

77,944,347 - 26,034,183 - 8,420,352
68,017,827 - 22,718,627 - 7,347,987
26,900,328 - 8,984,976 - 2,906,051

Depreciation

2.846% x 77,944,347 = 5.10%
(79,944,347 - 26,034,183 - 8,420,352

Administration

35,960,497 = 3.08%
1,947,101,352 - 567,979,550 - 210,345,983

Taxes

80,613,965 = 6.90%
1,947,101,352 - 567,979,550 - 210,345,983

ROR
11.70%

Maximum Rate

93.59
x 30.27%

1/13.5
$ 2.09
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MANAGEMENT COMPANY

November 12, 1986

\

Southwestern Public Service Company
Attn: Administrative Department

P. 0. Box 1261

Amarillo, TX 79170

Re: License Agreement for Pole Attachments
with Total Television of Amarillo

Gentlemen:

Total Television of Amarillo ("Seller") has entered into a
Sale and Purchase Agreement (the "Agreement") with TCA Cable
of Amarillo, Inc., a Texas Corporation ("Buyer"). Pursuant
to the terms of the Agreement, Buyer will purchase all of the
assets of the cable television system operated by Seller in
Amarillo, Texas. This sale will include the above-referenced
agreement, which must be assigned, effective at the closing,
to Buyer. The closing is scheduled for December 1, 1986.

Pursuant to the terms of the Agreement, the Buyer will be
bound by and will assume and discharge, in accordance with
its terms, all obligations under the above~referenced
agreement from and after the closing.

We respectfully request that you provide your consent to the
assignment of the above-referenced agreement by signing where
indicated below and returning the original of thie letter to
me prior to November 25, 1986.

Please call me at 214-595-370) if you have any questions or
need additional information. We appreciate your cooperation.

Sincerely,

Martha S. Hensley
Vice President-Administration

CONSENTED AND AGREED TO:

SOUTHWESTERN PUBLIC SERVICE COMPANY

;2”£;m¢éak“1{9 &i;i;l“———"

Date: AA“/ 2/,_/§éﬂ§

3015 ES.E. Loop 323 « P. O. Box 130489 « Tyler, Texas 75713-0489 « 214/595-3701
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Attachment 1

AMENDMENT TO
LICENSINGC AGREEMENT
hetwveen
SOUTHWESTERN PUBLIC SERVICE COMPANY
anc
TOTAL TV OF AMARILLYD, INC.

WHEREAS, Parties have entared into a Licensing Agreement, the
Execution Date of which is .

WHEREAS, in a Memorancdum Opinion and Orcer acopted on June 25,
1985, in a cause styled File No. PA-85-0005, before the Federal Communica-
tions Commission, In the Matter of Capital Cities Cable, Inc. vs. South-
western Public Service Company, the Federal Communications Commission
established an annual rate per pole jttachment of $2.51;

WHEREAS Southwestern Fublic Service Company has filed an Applica-
tion for Review before the Federal Communications Commission and intends to
pursue its legal rights before the Federal Communications Commission and,
if necessary, into the Federa!l Court System;

WHEREAS, by Public Noticc cated October 21, 1985, the Federal
Communications Commission has detsrmined that it will hold in abeyance all
pending pole attachment matters until further notice;

WHEREAS, the Parties hereto are desirous of proceeding with the

concucting of their business under the Licensing Agreement executed on the
Execution Date

NOW, THEREFORE, the Parties hereto agree that, as of January 1,
1986, the Licensee will pay to SPS an annual rate per pole attachment of
$2.51 for 11,714 pole attachments, said payments and the conduct of the

Parties otherwise to be in accordance with the terms of the Licensing
Agreement;

FURTHERMORE, if and when the Federal Communications Commission or
a court should establish, by ‘Agreed Order or Final Judgment which is not
appealable or not appealed, In the Matter of Capital Cities Cable, Inc. vs.
Southwestern Public Service Company, an annual rate per pole attachment in
excess of $2.51, then in that event, within thirty days of SPS, having given
notice of same to Licensee, Licensee will pay (for 11,718 pole attachments)
one-half (1/2) of the difference between the $2.51 per pole attachment
referred to hereinabove and the lesser of the rate per pole attachment
established by the Federal Communications Commission or a court and the
$3.56 per pole attachment as reflected In Section 4.2 and as adjusted by
Section 4.3 of the Licensing Agreement;



FURTHERMORE, the difference referrec to in the prececing paragraph
will be paid for each semi-annual payment made for the period of time from
January 1, 1986 through and including the date on which Licensee made its
last semi-annual payment to SPS prior to recsiving the notice of the higher
rate referred to hereinabove; =r-cvided however, the total amount paid in
accorcance with the preceding par»grwph shall not exceed $4,000.00, regarcd-
less of the amount of time that transpires between January 1, 1986, ancd the
establishing of the higher rate referred to hereinabove;

FURTHERMORE, commencing January 1, 198§, for each attachment in
excess of the 11,714 pole attachments referred to hereinabove, Licensee
will pay to SPS an annual rate per pole attachment of $3.56 in accordance
with the terms of the Licensing Agreement and subject to acjustment In
accordance with Section 8.3 of the Licensing Agreement;

FURTHERMORE, the next semi~annual payment which comes due under
the Licensing Agreement and which follows the notice referred to herein-
above will be applicable to all pole attachments and will be based upon the
lesser of the ultimate rate established by the Federal Communications Com-
mission or the court and the semi-annual rate per pole attachment as detar-
mined by Section 8.2 and as adjusted In accordance with Section 8.3 of the
Licensing Agreement.

SOUTHWESTERN PUBLIC SERVICE COMPANY

LR VALY A

Date 8y y 7y g/g ,

Its e © )gc..r,o PP s
TOTAL TV OF AMARILLO, INC.
Licensee
2-LL By
Date . ‘ j .
By: -

Its LW -\
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LICENSING AGREEMENT

between

SOUTHWESTERN PUBLIC SERVICE COMPANY

and

TOTAL TELEVISION OF AMARILLO




LICINSING AGREEIMENT
betwaen
SOUTHWESTZI2N PUBLIC SERVICE CCMPANY

TCTAL TELEVIS EBN CF AMARILLO

T

*
(1]

he parcies ("Parzies™) to this agreement ("Agreement”), cdated

=l day of y 19___ ("Execution Daze"), arce
SOUT=WZ3T=ZaN PUL3LIC SEXRVICE ~-A:ANL, a New Maxics sSorTporatiinm,
authorized to -transact business in Texas, Oklahoma and Nansas
("s?S") and TAMAT MErEUTSTAN OF AMARTT A ("Licensee").

$?S is a ?uc ic utilicy engz2zed in the business of generazion,
transmission ancd distcibution of electiric energy. In ccnmnection
with the transmission and diszridutien of electTic enezgy, S?PS

utilizes urility poles to support its transmission and diszridbutioan
lines ("SPS Poles™).

Licensee owns and operates a community antenna television
system. Licensee desires to attach cable and other equipment owned
by Licensee and utilized for the distribution of cable signals to
its customers to cercain SPS Pcles.

ACCORDINGLY, in consideration of the benefitcs to be realized
by the Parcies as a result of this Agreement, the specific con-
sidera.ion set forth in this Agreement, and the mutual promises of
the Parties con'a*ned in this Agreement, the Parties agree that the
follewing terms and conditions shall govern Licensee's use of SPS
Poles located within the area shown on the Exhibiz A, in or nsac
the city of AMAPILLO County of PCTTER Stacse

*

]
of TEXAS :

ARTICLE I. GENERAL USZ AGREEMENT.

Section 1.1. Prior Use and Fusure Use., Licensee’'s use cf SPS
Poief to whizh Licansee has esquipmant attachzd on Execution Date
shall, subsequent to Exescution Date, be governed by this Agreement,
although a new application for use of these SPS Poles need not be
filed with SPS bv Licensee. For all rfurther pole attachments or
alteration of any existing or fu:u‘e pole attachments tc SPS Poles,
Licensee must file an application with SPS in the form-of Exhibdit B
("Application”) and receive written permission from SPS prior to
alteration of existing attachments or making new attachments.

Rev. & App.
1272085
GOA Efs.



Section 1.2, Eguizment. Licensee's use of $SPS Poles shall be
cenfined to supporting casles and other egquipment ("Squ °=meq“’) (L)
attached to SPS Foles pursuant to pricr agreemenis between tﬁe
Parties or (ii) concerning whicn Licensee has received pricr
wTitran termission from SP% o attach. pursuant to this AgTesz.u:inT
Licensea’'s Egqui-ment on SPS 2?-les shall be wused only fco =:lhe

"purpose cf distributicn and dissemis a:-on of broadtsnd teleccmmuni-
€ations services.

Section 1.3. (Qther Use. Licensae acknowlecdges that <ihis
Agreement is subject to the rights of any parties (other than
Licensee) to vrior agresments relazing to use of SPS Poles.
Licenses shall construct. maintain and operate Eguipment on SPS
Pales so as not to intarfere or conflict with the use of S?S Pceles
by S7S and others using 525 Poles. -

Section 1.4. Damaze. Licermsee s:hall nctify £?S of any dzam:zze
to SPS Poles or any S?PS equipment, as soon as possible afzer
discovery of the damage. If the damage was caused by Licensee,
Licensee shall reimburse SPS for expenses incurred by SPS in making
repairs.

Section 1.5. Safetv Regulations. Licensee shall, at
Licensee’'s sole expense, conscruct, maintain and operate 3its
Equipment in conformity with all laws, regulations, orders, and
decrees of all lawfully consctituted public authorities pertaining
to pcle line construction, the National Electric Safery Code as it
mav¥ be revised and supplemented from rime to time, and all appli-
cable SPS rules, regulations and policies. Exhibit C depicts
tvpical construction specifications which will be required by S§?S.

Section 1.6. Removal. Licensee may at any time <emove
Licensese’'s Equipment frcm SPS Pcles after ten (10) days written
notice to SPS in the form of Exhibir D. Such removal shall :a’mi-
nats Licensee's right to use any SPS Poles from which Licenzee's
Equipment is removed. .

Section 1.7. Permits. Easements and Licenses. It shall be
Licensee’'s sole responsibility to obtain all parmits. easements and
licenses necessary for the lawful exercise of the rights grantea
Licensee by this Agreement.

Seczion 1.8. Taxes and Tees. Licansee shall 'repor:t, pay and
€ischarge when due all license and permit fees, assessments, sales,
use, property and gross receipts taxes acising out of the use by
Licensee of S?S Poles or the exercise by Licensee of its tight
gTanced by this Agreomeﬁt and all other taxes, fees anc goverT
mencal cha-ges similar or d:issimilar tec the foregasing (exclulding

-2-
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those federal income taxes atzoibutables to the rezeist ¢f cencal

SPS), together with any peralzi=s or intsTrest therecn. imposecd by

any state, federal, or local govermment or any agency or depar=ment

thesesf, upen cthe Eguipmenz, the use of the Egquipment., c¢r the
1

payment to S?PS of rental fex ths = ight t= Flace the fxuipmen: con
§2S Poles.

o
<

ARTICLE I INSURANCE, INDEMNITY., AND LIABILITY

aten & & o

Section 2.1. Insurance. During the Temm, Licensee shall
mainzain comprehen 1sive general liability insurance with limics of
$100.000.00 eacn person, and $300,000.00 each occurrence. This
cemprehensive general insurance coverage shall include coverage fer
any iiability assumed by Licensee under the provisions of Secction
2.2. Written evidence of compliance with the requirements of this
Section 2.1 shall be furnished o S?S on Exscution Date and prior
to the expiraticn of each insurance policy year afrer Exsasution
Date.

Section 2.2. Indemnity. Licensee shall indemnify and hold
harmless SPS against and from all claims, demands, causes of
action, damages, costs or liability at law or in equity, of avery
kind and nature whatsocever, directly or indireccly caused by:

(a) the construction, erection, placement, operation, main-

tenance, replacement, removal, or use of Licensee's Equipment on
S?5 Poles, or

(o) any oczurrence occasioned, or claimed to have been
occasioned, by any action of SPS causing any interruption, discon-
tincance or interference with Licensee's service to any of its
subszribers or interference with Licensee’'s Equipment. Licensee
shall pay any judgment or cdecres which may be rencered against SPS,
its successcTs or az:iizns, in aay such suir, action or othar -s‘*l
proceeding and shall reimburse SPS for all legal expense incurcred
in connection with these lezal procesedings.

Section 2.3. Liabilig- Continues. Terminactics of this
Agresment, in whole or in par:, shall not release Licensee from
liability uncder this Agreement, which arises our of any claim that
ma2y be accruingz or mav have accrued at the time of te-mlnatlon or
partizl terminacion of this Ag'eement.

ARTICLZ III. RIGHTS OF S?S.

Section 3.1
Licensee, upcn thi
s

. val er Rearranzement:. SPS may Tegulir
reaTrange Licenses

(30) davs notice to Licensee, to.removc °or
Equipmen: on SPS Poles at Licensee s expense

-3-
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if, in SPS's judgment. the Equipment interferes with SPS operati:cns
or SPS's use of SPS Poles or SPS equipment.

Section 3.2. Reservation cf Right. SPS reserves the right to
maintain 3PS Poles and operate izs facilities in a manner that will
best enable it %o £:1fi11 its own service requirements. If S7S
dezermines that a particular pole or poles are no longer necessary
for se-vice rto 525 customers, upon thirty (30) days notice to
Licensee, SPS may remove thac pole or poles without any liabilic
to Licensee for this removal.

ARTICLE IV. PAYMENT.

Section &4.1. Pavment. Rent payable under this Agreement
shall be pavarle semi-annually in advance on or before the first
legal business day in January and on or before the first legal
business cay in July each year during the Term. Rental payments
shall be basecd upon the number of attachments by Licensee to S?S
Poles as determined by SPS on the first day of June and the fic-st
day of December, respectively, of each year of the Term. Notice of
amounts due SPS on each payment date shall be supplied to Licensee
at least ten (10) days prior to the due date of each such gayment.
Rental, for periods at ths beginning and end of the Term which do
not coxrespond with the semi-annual payment perlods, shall be
prorated for the number of days in such periods.

Section 4.2. Rarte. Licensee shall pay SPS for attachments
made to SPS Poles, semi-annual rental equal to "X" ("Base Rate") in
the following formula times the number of poles used by Licensee as
determined according co Section 4 .1.

(0.5) (a) (B)

X = {C)

Where: X = the semj-annual rate per pole attachmant;
A= 53,40,
B = SPS's inveszment in "Distribution Plant”
(S?S ‘s Account Nc. 364 - Poles. Towers and

ixtures! as reported to the Federal Energy
Regu;a ory Commission ("FERC") on §P?S's rcRC
Form 1 filed on December 31 of the year p-e-
ceedlng txecution Date; and
$61.018,633.00
As cf Executicn Date, the semi-annual rate per pole attachment ("X"
2s defined akove) is ecuzl to 351.78, thereby making the annual rate
per pele attzchmens $3.56. XU is subject to adjustment in accord-
ance with Sec-icen 4.2,

-4 -
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Section 4.2. Adjustmsants. On the second anriversarvy of
Execution Date and on the same date every two Years thereaiter, the
Base Rate determined in Section 4.2 will be adjusted so that the
semi-annual rental to be paid to SPS for the two years following
adjustiment shall be equal to "D” in the following formula times the

number of attachments by Licensee to SPS Poles as determined
according to Section 4.1.

(0.5) (A) (B)

D= (C)
Where: D = The semi-annual rate per poie attachment
adjustment;

$2.40;

B = SPS’'s inviestment in "Distribution Plant"
(SPS's Account No. 364 - Poles, Towers and
Fixtures) as reporzed to the FERC on SPS's
FERC Form 1 most recently submitted to the
FERC as of the date of adjustment; and
C=2661,018.633.00

Section 4.4. Alternate. In the event the numbers necessary
to calculate the adjustments pursuant to Section 4.3. are unavail-
able, adjustments to the Base Rate shall be computed using any
other method agreeable to the Parties.

Section &4.5. Late Charzz. 1In the event that the rental is
not paid on the due dates specified in Section 4.1, a late charge
of fifreen percent (15%) of the total due will be added to the
rental payment and, if not paid within thircy (30) days of the due

date, this Agreement will be deemed terminated pursuant to provi-
sions of Section 6.1.

ARTICLE V. TERM.

¢
Section 5.1. This Agreement shall begin on Execution Date and
continue in effect until terminated pursuant to tha terms and
conditions of this Agreement. At the expiration of four (4) years
anc six (6) months afcer Etxecution Date, either Party may terminate
this Agreement for any reason by giving six (6) months notice to

the other Party. When <terminated, Licensee shall  remove its
Equipment from SPS Poles within sixty (60) days from the date of
such termination. During the pericd of removal, Licensee shzll

continue to make rentral pavments according to Article IV until all
Equipment has been cemoved.

Rev. & App.
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ARTICLE VI. DEFAULT.

Section 6.1. Default. If Licensee should fail te ccmply with
any ¢ the terms and conditions of this Agreement, and this failure
shall conctinue for thirty (30) days after receipt of written notice
of this failure, SPS may by written notice to Licensee, te-minate
this Agreement and License:z shall remove its Equipment from the S£PS

Poles to which terminatizn aprlies within sixty (60) days of
netification.

Seczion 6.2. S?S Mav Do Work. SPS may elect to remove
Licensee's Eguipment or do any other work reauired because of
Licensee's default under this Agreement, at licensee's sole risk
and expense, and Licensee, on cdazmand, will reimburse SPS for che
entire expense incurrad. Excepr for gross negligence, SPS shall
not be responsible for camage to Licensee's Equipment.

ARTICLE VII. MISCELLANEQUS.

Section 7.1. Previous s«vreements. This Agreement supersedes
any previous agreements between SPS and Licensee relating to the
use of SPS Poles in the area couvered by this Agreement exczz: that
Licensee snhall not be relieved of any responsibility for payments
due SPS under previous agreements for use of SPS Poles prior to
Execution Date nor any liability for acts or omissions of Licensee,
pacT or all of which took place prior to Execution Date.

Section 7.2. License Only. The right of Licensaze to use SPS
Poles, granted by this Agreement, shall not create any ownership or

property right in Licensee. Licensee's rights are in the nature of
a license only.

Section 7.3. Assignment. This Agreement may not be assigned
by Licensee without prior written consent of SPS. Any at-empted
assignment without wricten consen*t shall be void.

Secticn 7.4, A-tornev Fees. If any action at law cr 1in
ecuiTy, including an acsion £:°7r cdeclarztcry relief, is breught to
eniorce or interpret any of the provisions of this Agreement, the
prevailing Parcty shall be entitlad to recover its costc of suit and
reasonable atzcrney's fa2es, whizh (a) shzll be pavyable only in the
event such action is prosecutsd to final jucgment,  (b) may be sec:
by the Ccurt in the trial of such action or may be enforced in a
separate acrion for thar purpose, and (c¢) shall be in addition to
any other relief which may be awarded.

. Failure on the
sement shall nos be

Section 7.5. Failure to Enforce Not Waive
par: of £?5 to enforce any provision oI tRis AgT

-6-



conscrued as a general waiver or relinquisamant on its pact cf any
provision of this Agreement.

Section 7.6. Notice. Except as otherwise specifically
provided in this Agreement, any notice to be given by either Parcy
shall be in writing and s5:.all be suffizient if personally delivered
or sent certified mail, return receipt requested, postage prepaid,
to tha following addrecses.

For SPS: Southwestern Public Service Company
P. 0. 3ox 1261
Amarillo. Texas 79170

A::en:ion:ADMINIST”Tm Depa:“:me:‘.:

-
-
-

or Licensee:

ttention:

Any notice shall be deemed delivered on the date mailec in the
manner set out above. The designation or address of the Party to

be notified may be changed at any time by delivery of notice of
that change to the other Party. '

[y

Seztion 7.7. Severability. If any of the terms or provisions
contained in this Agreement shall for any reason be held to be
invalid, illegal, or unenforceable, in any respect, the remainder
of the provisions shall remain in full force and effect and shall
in no way be affected, imsczired or invalidaced.

action 7.3. Referzrces. All refarsnces in this Agreeament to

a given Ar-ticle, Secticn, or Exhibit refer to an Article, Section,
or Zxzhidit of or to this Agraament:

- asbm o

each Article and Section of this aAgrzement are incluied only for
cenvenience of reference and shall be disregarded in the construc-
tion and interpretation of this Agreement.

Seczion 7.9. Captions. The captions preceding the text cf

Section 7.10. Enzire Apreement. This Agreemeht contains the

entire cgreament 0f ths Parties wizth -aspect to5 the mattzrs covered
by this Agreement. No other agreement, statement., or p-omise made

by any Party, or to any emplovee, officer, or agent of any Party,
which is not contained in this Agreement shall be binding or valid.

Rev. & App.
12,2085
GOA'ZRF



[

Section 7.11., Successcrs and Assizns. Subject to the provi-
sions of Section 7.3, this Agreement shall be binding upon, and
shall inure to the benefit of, the heirs, successors, assigns and
legal representatives of the Parties.

SOUTHWESTERN PUBLIC SERVICE COMPANY

by: TS ,/: i
Title:‘ - - —

LICZNSEZ

By : %\N‘g&, “QM

Tizle:

ATTEST:

A

Rev. & App.
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Attachment 2

LICENSE AGREEMENT FOR POLE ATTACHMENTS

AND/OR CONDUIT OCCUPANCY IN THE San_Antonio Area
OATED March 1, 1981 R
BETWEEN

Southwestern Bell Telephone Company
(LICENSOR)

AND

T ion of e

SA 061
CICENSE AGREEMERT NUMBER

11/79



EXHIBIT B



CONSENT TO ASSIGNMENT OF LICENSING AGREEMENT

On _August 29, 1989, SOUTHWESTERN PUBLIC SERVICE COMPANY, a
New Mexico corporation ("SPS") and Cablevision of Canyon = g
("Llcensee") entered into a Licensing Agree-
ment (the "Licensing Agreement'') relating to the use by Licensee of

certain property of SPS for the purpose of providing cable tele-
vision service to residents of Canyon

Section 7.3 of the Licensing Agreement provides:

"Assignment. This Agreement may not be assigned by
Licensee without prior written consent of SPS. Any

attempted assignment without written consent shall be
void."

Lessee has informed SPS that it desires to transfer its cable
television business relating to the Licensing Agreement to
TCA Management Co. a ("Ass]_gnee")’
and in this regard, Lessee has requested SPS to consent (according
to Section 7.3 of the Licensing Agreement) to the assignment of the
Licensing Agreement by Licensee to Assignee.

ACCORDINGLY, in consideration of the benefits to be
realized by SPS, the receipt and sufficiency of which is ack-
nowledged, SPS consents to the assignment of the Licensing Agree-
ment by Licensee to Assignee; however, this consent in no way
relieves Licensee of any obligation it may have under the Licensing
Agreement.

Failure of Assignee to (1) specifically assume all obli-
gations of Licensee under the Licensing Agreement in the written
assignment (the "Assignment”") of same to Assignee, or (2) to
provide SPS with a copy of the executed Assignment within 30 days
of its execution will make this Consent voidable, at the option of
SPS.

Signed on 9//4‘!8‘1
SOUTHWESTERN PUBLIC SERVICE COMPANY

BY'MV"\ Udpw~
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LICENSING AGREEMENT

between
SOUTHWESTERN PUBLIC SERVICE COMPANY .
and
CABLEVISION OF CANYON, INC.
The parties (*‘Parties™) to this agreement (**Agreement’’), dated this _1at __ day of _July 19.__86
(*‘Execution Date*’), are SOUTHWESTERN PUBLIC SERVICE %OMPANY a New Mexico tion, authorized 1o
transact business in Texas, Oklahoma and Kansas (““SPS'") and _CA LEVISION OF CANYON, NC., a Texas Corporati

(*‘Licensee’’).
RECITALS

SPS is a public wtility engaged in the business of generation, transmission and ‘distribution of electric energy. In
connection with the transmission and distribution of electric energy, SPS utilizes utility poles 10 support its transmission and
distribution lines (**SPS Poles"’).

Licensee owns and operates a community antenna television system. Licensee desires to attach cable and other equipment
owned by Licensee and utilized for the distribution of cable signals 10 its customers to certain SPS Poles,

ACCORDINGLY, in consideration of the benefits to be realized by the Parties as a result of this Agreement, the
specific consideration set forth in this Agreement, and the mutual promises of the Parties contained in this Agreement,
the Parties agree that the following terms and conditions shall govern Licensee’s use of SPS Poles located within the
area shown on the Exhibit A, in or near the city of _CANYON County of ALL
Sute of ___TEXAS : :

Article 1. GENERAL USE AGREEMENT.

Section 1.]. Prior Use and Future Use. Licensee’s use of SPS Poles to which Licensee ias equipment attached on
Execution Date shall, subsequent 1o Execution Date, be governed by this Agreement, although a new application for use of
these SPS Poles need not be filed with SPS by Licensee. For all further pole attachments or alteration of any existing or future
pole attachments 1o SPS Poles, Licensee must file an application with SPS in the form of Exhibit B (*‘Application’’) and
receive written permission from SPS prior to alieration of existing attachments or making new atiachments.

Section 1.2. Equipment. Licensee’s use of SPS Poles shall be confined to supporting cables and other equipment
(*Equipment’’) (i) attached to SPS Poles pursuant to prior agreements between the Parties or (ii) concerning which Licensee
‘has received prior written permission from SPS 10 attach, pursuant to thi; Agreement. Licensee’s EQuipment on SPS Poles
shall be used only for the purpose of distribution and dissemination of broadband telecommunications services.

Section 1.3. Other Use. Licensee acknowledges that this Agreement is subject to the rights of any parties (other than
Licensee) to prior agreements relating to use of SPS Poles. Licensee shall construct, maintain and operate Equipment on SPS
Poles 50 as not 1o interfere or conflict with the use of SPS Poles by SPS and others using SPS Poles.

Section 1.4. Damage. Licensee shall notify SPS of any damage to SPS Poles or any SPS equipment, as soon as possible
after discovery of the damage. If the damage was caused by Licensee, Licensee shall reimburse SPS for expenses incurred by
SPS in making repairs. v

Section 1.5. Safety Regulations. Licensee shall, at Licensee’s sole expense, construct, maintain and operate its Equipment
in conformity with all laws, regulations, orders and decrees of all lawfully constituted public authorities pertaining to pole line
construction, the National Electric Safety Code as it may be revised and supplemented from time to time, and all applicable
SPS rules, regulations and policies. Exhibit C depicts typical construction specifications which will be required by SPS.

Rev. & App.
1/30/84
GOA/ERF



Article 1. GENERAL USE AGREEMENT (Continued).

Section 1.6. Removal. Licensee may at any time remove Licensee’s Equipment from SPS Poles afier ten (10) days writien
notice to SPS in the form of Exhibit D. Such removal shall terminate Licensee’s right to use any SPS Poles from which
Licensee's Equipment is removed.

Section 1.7. Permits, Easement and Licenses. ]t shall be Licensee’s sole responsibility to obtain all permits, easements and
licenses necessary for the lawful exercise of the rights granted Licensee by this Agreement.

Section 1.8. Taxes and Fees. Licensee shall report, pay and discharge when due all license and permit fees, assess-
ments, sales, use, property and gross receipts taxes arising out of the use by Licensee of SPS Poles or the exercise by
Licensee of its rights granted by this Agreement, and all other taxes, fees and governmental charges similar or dissimilar
to the foregoing (excluding those federa! income taxes attributable to the receipt of rental by SPS), together with any
penalties or interest thereon, imposed by any state, federal or local government or any agency or department thereof,
upon the Equipment, the use of the Equipment or the payment 1o SPS of rental for the right to place the Equipment
on SPS Poles.

Article 11. INSURANCE, INDEMNITY AND LIABILITY.

Section 2.1. Insurance. During the Term, Licensee shall maintain comprehensive general liability insurance with limits of
$100,000.00 each person, and $300,000.00 each occurrence. This comprehensive general insurance coverage shall include
coverage for any liability assumed by Licensee under the provisions of Section 2.2. Written evidence of compliance with the
requirements of this Section 2.1 shall be furnished 1o SPS on Execution Date and prior to the expiration of each insurance
policy year after Execution Date.

Section 2.2. Indemnity. Licensee shall indemnify and hold harmless SPS against and from all claims, demands, causes
of action, damages, costs or liability at Jaw or in equity, of every kind and nature whatsoever, directly or indirectly
caused by:

(a) the construction, erection, placement, operation, mainienance, replacement, removal or use of Licensee’s Equipment
on SPS Poles, or

(b) any occurrence occasioned, or claimed to have been occasioned, by any action of SPS causing any interruption,
discontinuance or interference with Licensee's service to any of its subscribers or interference with Licensee’s Equipment.
Licensee shall pay any judgment or decree which may be rendered against SPS, its successors or assigns, in any such
suit, action or other legal! proceeding and shall reimburse SPS for all legal expense incurred in connection with these
legal proceedings.

Section 2.3. Liability Continues. Termination of this Agreement, in whole or in part, shall not release Licensee from
liability under this Agreement, which arises out of any claim that may be accruing or may have accrued at the time of
termination or partial termination of this Agreement.

Article JI1. RIGHTS OF SPS.
Section 3.1. Remova! or Rearrangement. SPS may require Licensee, upon thirty (30) days notice to Licensee, 10 remove

or rearrange Licensee’s Equipment on SPS Poles at Licensee’s expense if, in SPS’s judgment, the Equipment interferes with
SPS operations or SPS’s use of SPS Poles or SPS equipment.

- Section 3.2. Reservation of Right. SPS reserves the right to maintain-SP'S Poles and operate its facilities in a manner that
will best enable n to fnlﬁll its own service reqmremems If SPS detcrmanes that a parucular pole or poles are no longer




